
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



116 VIRGINIA LAW REGISTER. [June, 

of the chapter itself shows that it was not so intended ; but we think that these 
internal evidences exist, and can be pointed out. 

Section 1145 of the Code (1887) provides how charters of incorporation may 
be granted, &c., by circuit courts. The next succeeding section plainly applies 
to charters mentioned in sec. 1145. This is too plain to require discussion. Sec. 

1147 provides who shall be the officers and directors " of any such company." Sec. 

1148 provides what shall be the minimum capital "of every such company, " and 
further provides how such company shall recover subscriptions, and what the cer- 
tificate of stock "in any such company shall set forth. The next section is sec. 
1149, which prohibits preferences. This section provides how the slock of every 
sueh company shall be transferred and forbids any such company from creating a 
lien or encumbrance. Sec. 1150 provides what shall be the evidence " of the 
incorporation of sueh company" and further requires that "a list of all companies 
so incorporated shall be reported by the Secretary of the Commonwealth to the 
General Assembly at each regular session." The words " such company " in each 
of the sections referred to plainly refer to the companies mentioned in sec. 1145, 
which are those chartered by the circuit courts. Many of the provisions referred 
to in these sections could have no possible reference to a company chartered by 
the legislature. The provisions would be perfectly useless, and as the same 
language is used in all the sections referred to and is not elsewhere used, and the 
marginal references show the Acts from which these sections were taken, it seems 
plain that sec. 1149 is limited in its effect to companies chartered by the circuit 
courts. This, too, is in exact accord with the history of the legislation on the 
subject which has been heretofore gi7en. As a matter of fact we know from one 
at least of the revisors that it was never intended to extend the provisions of sec. 
1149. This could have no effect, it is true, in the interpretation of the statute, 
but taken in connection with the history of this legislation, and the peculiar 
phraseology of the sections hereinbefore referred to, it confirms the construction 
which we have placed upon sec. 1149. 

We regret that this note could not appear over the signature of the Editor, but 
we have more than once heard him express concurrence in the foregoing views, 
and the principal case was selected by him for publication in this number of the 
Begister chiefly for the purpose of calling attention to the statutes above referred 
to. * M. P. B. 



Taylor and Others v. Mahoney.* 

Supreme Court of Appeals : At Richmond. 
April 8, 1897. 

Trust Deeds — Fraudulent per se — Selling in course of trade — Failure to provide 
for a sale on request. A provision in a deed of trust on a stock of goods to 
secure creditors which authorizes the trustee to dispose of the stock in due 
course of trade does not render the deed fraudulent on its face, nor is the 
deed rendered void by a failure to provide in express terms for a sale by the 



* Reported by M. P. Burks, State Reporter. 
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trustee on request of the creditors secured. Sec. 2442 of the Code amply pro- 
vides for a sale in case of default in the payment of the debt secured. 
2. Trustees — Case at bar — Mismanagement — Settlement of accounts — Continuing the 
trustee. The trustee in the case at bar was guilty of mismanagement of the 
trust subject, and his accounts should be settled under the order of the court 
and a decree rendered against him for the balance appearing to be due by him. 
The evidence fails, however, to established fraud and collusion between the 
trustee and the grantor in the deed, and the question whether the trustee 
should be continued was a matter in the sound discretion of the trial court. 

Appeal from several decrees of the Corporation Court of the city of 
Norfolk and of the Court of Law and Chancery of said city to which 
the cause was removed, in a suit in chancery wherein the appellee was 
the complainant and the appellants were the defendants. Reversed. 

The opinion states the case. 

Borland & Wilcox, for the appellants. 

Ruffin & Tomlin and O. M. Dillard, for the appellee. 

Car dwell, J., delivered the opinion of the court. 

This case is as follows: S. J. Taylor, conducting a bar-room and 
liquor business in the city of Norfolk under the style and firm name 
of S. J. Taylor & Co., being insolvent, on the 18th day of December, 
1898, executed a deed of trust to S. Marx, trustee, conveying certain 
real estate in Virginia and in North Carolina and his stock of liquors, 
cigars, &c, in his place of business, 129 and 131 Church street, in 
the city of Norfolk, to secure certain creditors named therein, making 
a preference as to six classes, and in the seventh securing all. other 
creditors of the grantor ratably. The deed contains this clause : ' 'And 
for the more perfect carrying out and execution of this trust, and the 
provisions thereof, the said trustee, hereinbefore named, shall have the 
power, at his election, to dispose of said property, by public auction, 
after reasonable notice, or private sale, and he shall also be at liberty 
to dispose of the goods and property contained in and upon the 
premises Nos. 129 and 131 Church street, by retail, and in the or- 
dinary course of trade, and, for that purpose, may employ such clerk 
or clerks and other employees as he may think necessary and allow 
them as compensation for their services such sum or sums of money, 
out of the proceeds of sale as shall be reasonable and just." 

The deed does not provide for a sale by the trustee of the property 
conveyed therein when required so to do by the creditors secured, and 
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the trustee took charge of the business conducted by his grantor at 
Nos. 129 and 131 Church street, and conducted the same, employing 
the grantor as clerk or salesman in the conduct of the business until 
some time in November, 1894, replenishing the stock from time to 
time. 

On the 24th day of November, 1894, the appellee, John Mahoney, 
plaintiff in the court below, who as a wholsale liquor dealer had been 
selling liquors and other supplies to Marx, trustee, from the time the 
latter took charge under the deed from S. J. Taylor, and a creditor 
secured in the seventh clause of the deed, filed his bill for himself and 
such other creditors of Taylor as might make themselves parties to the 
suit, alleging that the deed to Marx, trustee, was made for the benefit 
of S. J. Taylor himslf, and not for his creditors; that it was made with 
intent to delay, hinder, and defraud complainant and other creditors of 
Taylor; that this fraudulent intent appears both on the face of the in- 
strument and from the lapse of time and manner of conducting the 
business and trust by Taylor and Marx, trustee, and that the deed is 
fraudulent and void. 

Upon this bill, the answer of defendants, Taylor and Marx, trus- 
tee, and exhibits therewith, the court below appointed a receiver to 
take charge and rent out the real estate conveyed in the deed and to 
sell the personal property not later than January 1, 1895, till which 
date the receiver was authorized to sell the stock of merchandise and 
other personal property at Nos. 129 and 131 Church street privately, 
by retail ; and later on, upon the papers formerly read and the answers 
of creditors preferred in the deed, the cause was referred to a commis- 
sioner to take an account of the property conveyed in the deed, the 
amount and priority of all liens thereon, and to report all and other 
matters pertinent to the cause. 

In response to this decree the commissioner, among other things, 
reported that there was a personal liability upon S. Marx, trustee, for 
profits made from the use of the trust assets in business to the amount 
of $2,151.38, to which the creditors of Taylor were entitled. Upon 
this report and a supplemental report, which, in the view we take of 
the case, need not be specially noticed, the court below, treating the 
deed of assignment from S. J. Taylor and Marx, trustee, as fraudu- 
lent and void, allowed to S. J. Taylor the homestead exemption out of 
the property conveyed in the deed; decreed against S. J. Taylor and 
Marx, trustee, jointly and severally for the sum of $2,151.38, with 
interest thereon from the 15th day of April, 1895, till paid, and re- 
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quired them to deposit the amount in the Citizens Bank of Norfolk to 
the credit of the court to be appropriated, as far as might be neces- 
sary, to the satisfaction of the claims of creditors, and directed the 
commissioners of the court appointed for the purpose to make sale of 
the residue of the property conveyed in the deed to Marx, trustee; 
and gave preference to the claim asserted by Mahoney and others who 
filed petitions in the cause, over the creditors preferred in the deed. 

This court is of opinion, First, that the deed from Taylor to Marx, 
trustee, is not fraudulent on its face and should not have been declared 
void for that reason. It is not unfrequently the case that an assign- 
ment of a stock of goods or merchandise is made with the stipulation 
that the trustee may continue the business so as to dispose of the stock 
in the due course of business, and this of itself does not make the 
assignment void; nor is the fact that the deed does not in express 
terms provide for a sale by the trustee of the property conveyed when 
required so to do by the creditors secured, sufficient of itself to render 
the deed void. Section 2442 of the Code amply provides for a sale of 
the property by the trustee when there is default in the payment of 
the debt or debts secured, &c, and he is required to sell by such cred- 
itor or creditors. 

Second, the evidence does not establish fraud and collusion between 
the grantor and the trustee with that certainty and clearness with which 
the law requires fraud to be proven, and the deed ought therefore to 
have been upheld as a valid deed. The question is not whether the 
trustee might prove unfaithful or did in fact prove unfaithful — a 
contingency of which there is no intimation in the deed — but whether 
the provisions in the deed, if carried out according to their apparent 
intent, would be fraudulent in their operation. Peters v. Bain, 133 
U. S. R. 670. 

Third, the evidence does show mismanagement of the trust by the 
trustee, and the court having taken control of the subject ought to 
have proceeded to administer the trust for the benefit of the creditors 
secured. 

Fourth, the decree against the trustee was not warranted upon the 
evidence. The commissioner should have been required to settle the 
trustee's accounts, charging him with receipts and crediting him by such 
proper disbursements as he could show he had made, and the court 
should have decreed against him only for such balance as appeared in 
his hands. 
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Fifth, the deed being valid the grantor was, of course, entitled to 
no homestead, and that subject is eliminated. 

Sixth, the question of continuing the trustee named in the deed in 
charge, under the circumstances, was in the sound discretion of the 
court. It should proceed at once to wind up the trust by selling the 
property by some one appointed for that purpose and disbursing the 
proceeds to the creditors in the order of priority named. 

The decrees appealed from must be reversed, and the cause remanded 
to be proceeded with in conformity with the foregoing views. 

Reversed. 



Bolton and Another v. Vellines.* 

Supreme Court of Appeals: At Richmond. 
March 18, 1897. 

1. Pleading — Action for false imprisonment — Declaration — Sufficiency of. In an 

action for false imprisonment the declaration need not charge in express terms 
that the imprisonment was " against the will of the plaintiff." It is sufficient 
if it appears that the imprisonment was against his will, and was without 
collusion on his part. And an averment that the plaintiff was charged with 
an offence and that the prosecution therefor had been abandoned and fully 
ended, is all that is required on the subject of charge and acquittal. 

2. False Imprisonment — Municipal corporation — Power to fine — Imprisonment. 

Unless the power to imprison be plainly given it does not exist ; and, when 
given, there must be a judicial ascertainment of the guilt of the party accused, 
by a competent tribunal, before it can be exercised. A power conferred on a 
municipal corporation to adopt ordinances and to enforce violations thereof 
by prescribed lines does not confer the power of imprisonment before trial 
for a violation of the ordinance, nor after trial for failure to pay the fines. 

3. Judicial Officers- — Liability for act — Case at bar. Judicial officers are not 

answerable for mistakes of law or errors of judgment in cases where they have 
jurisdiction of the subject and the parties, and the judgment is one which 
they are authorized by law to render, but a direction to a policeman to arrest 
any one who shall in the future violate a city ordinance is not a judicial act. 
The police commissioners of the city of Norfolk are not judicial officers, 
and the act complained of is not a judicial act, nor one authorized by law. 

4. False Imprisonment — What constitutes malice. In an action for false im- 

prisonment, an instruction that " an improper motive may be inferred from a 
wrongful act based upon no reasonable ground ; that such improper motive 
constitutes malice in law, and that the act need not be prompted by anger, 
malevolence, or vindictiveness," correctly defines malice. 

* Reported by M. P. Btirku, state Reporter. 



